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December 16, 2014 
 
Rebecca VanAmburg, MPH 
Office of Health Services 
Maryland Department of Health and Mental Hygiene 
201 W. Preston Street 
Baltimore, MD 21201 
 
Re: Maryland’s HCBS Transition Plan  
 
Dear Ms. VanAmburg: 
 
Much work will need to occur now and over the course of five years to fully comply with the new 
CMS Home and Community Based Services (HCBS) requirements to ensure person-centered 
planning, individual rights, choice, and community integration.  At this stage in the process, the 
Maryland Developmental Disabilities Council provides the following comments regarding the 
development of   Maryland’s HCBS Transition Plan as it pertains to individuals supported through 
the Community Pathways Waiver.  We plan to remain engaged and provide support to DHMH and 
stakeholders in achieving meaningful outcomes.   
 
Day Services  
 
The intent of the rule is to maximize opportunities for people to access the benefits of community 
living, including receiving services in the most integrated setting and realize the benefits of 
community living, including opportunities to seek employment and work in competitive integrated 
settings.   HCB services must be provided in settings that offer meaningful opportunities for 
integration into the community. CMS seeks to ensure that Medicaid policy and funding support 
states in their efforts to meet their obligations under the ADA and the Supreme Court decision in 
Olmstead v. L.C., 527 U.S. 581 (1999).  
 
Considerations: 

 An estimated 8,000 Marylanders with developmental disabilities who are funded by the 

Developmental Disabilities Administration (DDA) attend a facility-based day program on a 

full or part time basis.i 

 An estimated 3,800 Marylanders with developmental disabilities who are funded by DDA 

have a job in the community.ii 

 Several Maryland agencies provide supports and services without a facility-based day 

program. 

 Legal actions in Oregon and Rhode Island by the U.S. Departments of Justice and Labor have 

found segregated work environments, specifically sheltered workshops, violate both the 

Americans with Disabilities Act and the Supreme Court’s ruling in the Olmstead inclusion 

case. 
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 Segregated day settings isolate people, are often presented as the only service option people 

can receive and offer skill training that is not transferable to jobs in the community.  In 

sheltered workshops, getting ready for a job becomes a lifetime activity. 

The CMS community setting rule establishes minimum requirements.  The Maryland DD 
Council recommends that DHMH/DDA exceed this threshold and plan bolder changes. The 
HCBS rule provides an exceptional opportunity to build upon.  
 
The Maryland DD Council recommends that:  Maryland reduce the use of, and eventually 
phase out, segregated facility-based day programs and sheltered workshops for people with 
developmental disabilities including people with the most significant disabilities and support 
needs. This requires development of meaningful alternatives that are more integrated and 
have adequate funding and support. iii  
 
This should include a comprehensive strategic plan with goals to: 
 
 Stop the admission of transitioning youth to facility-based day habilitation programs, 

including sheltered workshops;  

 

 Significantly increase the number of people with developmental disabilities employed in 

competitive employment with the supports they need, including people transitioning 

from facility-based settings and people who are receiving HCB services for the first time; 

 

 Significantly increase the availability of meaningful, integrated community-based day 

supports   for individuals who are not working or are working part-time. Improve and 

enhance Community Learning Services and develop other meaningful options; and  

 

 Ultimately, phase out  and eventually close segregated day programs and sheltered 

workshops, transitioning people to community-based employment or other meaningful 

community activities, with employment being the first and preferred option. 

This will require Maryland, through DDA’s leadership, to work closely with stakeholders – including 
individuals with developmental disabilities, their families, advocates and service providers – to  
1)  set achievable goals in a reasonable timeframe, 2) set rates that are realistic and support these 
outcomes, 3) fund expert technical assistance and training that supports providers, and 4) revise 
policies, statute, regulations, and practices to align with the changes required under the CMS rule 
and as outlined above.   
 
Many barriers are already known – the plan should systematically address them in a collaborative 
manner with clear implementation steps. Ideas for improvement have also been identified, 
including by the DDA Employment First workgroup and recent broad stakeholder input on the 
Community Pathways waiver, which can serve as a starting point. 
 
Additional recommendations – Day Services: 
 
The Maryland DD Council provided detailed recommendations for addressing barriers to 
employment and community integration during DDA’s review of the Community Pathways Waiver.  
Those recommendations apply here, as well, as they will address barriers to community 
integration. Please see the appendix. 
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Congregate Residential Settings 
The U.S. Department of Justice issued guidance that stipulates that “congregate settings populated 
exclusively or primarily with individuals with disabilities” are segregated settings and thus 
inconsistent with Olmstead’s integration requirements.  
 
Likewise, CMS’s new community setting rule and accompanying guidance speak to the issue of 
heightened scrutiny for such settings. There are residential settings in Maryland where multiple 
houses are located adjacent to one another. Residential settings of this nature are operated by a 
number of organizations in different parts of Maryland. It is our understanding that many, if not all, 
of them are set apart from the general community and, therefore could very likely “have the effect 
of isolating individuals receiving Medicaid-funded HCBS from the broader community …,” which is 
disallowed by the new rule. These settings must receive the heightened scrutiny necessary to 
determine if they can meet the standards that require integration and full access to the community, 
optimized autonomy, choice and control, and privacy.    
 
Regardless of the outcome of this assessment, at a minimum we would advocate that DHMH, 
DDA and the Department of Housing and Community Development (DHCD) work 
collaboratively to ensure that current clustered housing sites do not expand and that no 
additional sites are developed. 
 
 
Thank you. The Maryland Developmental Disabilities Council is eager to support action that builds 
on the strengths of the current system to maximize the community integration and inclusion of 
Marylanders with developmental disabilities, including those with the most significant support 
needs.  
    
Sincerely, 
 

      
Brian Cox      Eric Cole 
Executive Director     Chairperson 
 
 
__________________________________________________________ 
 

APPENDIX 
 

Separate from this HCBS Transition Plan process, in October 2014 DDA solicited recommendations for 
improving the Community Pathways waiver.  The Maryland DD Council submitted the following 
recommendations, among others. These are pertinent to the Transition Plan and day/employment 
services. See the Council’s letter, dated October 28, 2014 for more detail. 
 
Recommendation: Change Day Habilitation, Supported Employment, Community Learning 
Services & Employment Discovery and Customization billing units to half a day to allow 
participants to receive two different services on the same day. Many individuals want a 
combination of work and community activities, often in the same day.  This is especially true for 
people who only work 1-2 hours a day. Many people who work do not want to return to a 
segregated setting for the balance of the day.  A change in the billing unit to a half day would 
provide more flexible, customized services.  It could also be a more appropriate, integrated option  
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for individuals who currently attend Day Habilitation programs and want community-based 
services.   
 
Recommendation: Develop a flexible Service Funding Plan and funding mechanisms (through a 
pilot) that would allow individuals to create “built to order” schedules that address their needs and 
interests. Determine if changes to the waiver are necessary to allow DDA to test innovative 
approaches. 
 
Recommendation: Reimburse Supported Employment, Community Learning and Employment 
Discovery and Customization Services at a higher rate. Because the staffing ratio expectations are 
much lower in community settings, the reimbursement rate should be higher for community-based 
than facility-based services. 
 
Recommendation:  Address issues related to Community Learning Services (CLS), including 
underutilization and challenges to implementation.  If done correctly, CLS could lead to less reliance 
on day habilitation programs by supporting people who are nor working or who work part time. 
CLS is   intended to support individuals to be involved in activities in integrated community settings 
that improve their communication, social skills, and health, among other things. 
 
Recommendation: Develop a definition for “internship” and add it as a service to Employment 
Discovery and Customization.  Allow internships to be for one year, without DDA approval. 
 
Recommendation: Resource Coordinators are a first point of contact for information about and 
consideration of different services and supports. They play a key role in implementing the 
Employment First policy, yet too often they are either not knowledgeable about employment for 
people with a range of needs or don’t consider it a viable option. The same is true for self-directed 
services. Expectations and competencies around this issue must be raised. 
 
 
 
 
 
 
 
 
 
 
 

                                                         
i Maryland Developmental Disabilities Administration Employment Outcome Information System.  
Summary Report, May 2014 Reporting Period. 
 
ii Ibid. 
 
iii  This recommendation is in reference to non-medical day supports and services. The Council is 
not recommending closure of medical day programs. However, medical day programs are subject to 
the requirements of the HCBS rule and individuals participating in these programs should be 
assessed annually to ensure that they are receiving services in the most integrated setting. As with 
other services, Maryland must include necessary changes to this program in the Transition Plan to 
ensure full compliance. 
 


